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Recent articles have appeared in
various publications touting “Home
First” programs as the solution to the
problem that Alternate Level of Care
(ALC) patients face in many hospitals.
ALC patients have completed the
acute phase of their treatment and
are awaiting placement into a longterm care home, but because of long
waiting lists remain in hospital. While
“Home First” may be beneficial for
many seniors, this is not universal.

First” is to assist seniors to get out of
hospital and go home with extra services
that they may not otherwise be entitled
to, as they wait for placement into a
long-term care home. The senior is then
in a more comfortable surrounding,
without many of the negative factors
associated with hospital stays. In some
cases, seniors improve to the extent that
they decide not to go to long-term care
after all. This also helps hospitals, who
are not burdened with large numbers of
“Home First” is a philosophy, not a ALC patients.
...continues on page 2
specific program. The goal of “Home
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HOME FIRST

...continued from page 1

There are many issues that one must be
concerned about when approached about “Home
First” solutions:
• “Home First” is not a mandatory program.1
Not all patients can safely be discharged
home to await placement, even with extra
services. If the person is eligible for longterm care, they can wait in hospital if
they decide it is not safe to return to the
community. Each patient’s care needs and
personal situation is different, and it is up to
the patient or their substitute decision-maker
to determine what is right for them.

happens if the homecare worker does not
show up and you have to pay for that service
from the retirement home?
• While the regulations under the Home Care
and Community Services Act restrict the
amount of homemaking and personal support
services you can receive, this maximum is
lifted for persons who are awaiting placement
into long-term care.2 There is no restriction
on either hours or length of time for this
exemption.

• “Home First” does not replace an application
to long-term care. You cannot be required
to go home on “Home First” before starting
your application for long-term care. Patients
should apply for long-term care while in
hospital while concurrently considering
“Home First”.

• In some cases, CCACs will designate
persons on “Home First” to be “crisis”,
which means they will go into Category 1 on
the wait list for long-term care. Category 1
means that a person may, but is not required
to, apply to more than the normal maximum
of five long-term care homes. If a person
is “crisis”, this means that they require
immediate admission as a result of their
condition or circumstances. One questions
the wisdom of taking someone from a
hospital where they are safe and putting them
into a situation which is, by definition, unsafe.
Such decisions should not be made lightly.
Many people will agree to this as a way of
bypassing otherwise lengthy waiting lists. In
fact, in some areas it is almost impossible
to get into some homes unless one is on the
crisis list. This is a systemic issue which
should be resolved in a way that does not put
people’s health in jeopardy.

• “Home First” may not mean home. In some
instances, the recommendation may be for
the person to reside in a retirement home
instead of returning to their actual home. No
one can force you to go to a retirement home.
It is important to understand that retirement
homes are tenancies which provide care:
they are not health facilities. You pay for
everything you receive from a retirement
home, from accommodation to nursing
services and food. In contrast, in a long-term
care home you only pay for accommodation:
everything else is paid by the Ministry of
Health and Long-Term Care.
• If you are considering “Home First”, find out
what the CCAC is offering before making
a final decision. We recommend getting
something from them in writing describing
the services you will be provided. How many
hours of care are they offering? Are they
stating that it is a time-limited offer? What
1

 emo from Catherine Brown to LHIN CEOs dated January 9,
M
2013, found at http://www.advocacycentreelderly.org/
appimages/file/MOHLTC_HomeFirstPhilosophy_2013.pdf.

2

O.Reg. 386/99, s. 3(3).
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In the end, whether “Home First” will be beneficial
for you or your loved one will depend upon your
personal circumstances. Prior to agreeing to such
care, you need to do your homework, getting all of
the necessary information and exploring all of your
options before making a final decision.
<2>
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CUTHBERTSON V. RASOULI, 2013 SCC 53:
SUPREME COURT OF CANADA DECIDES THAT PHYSICIANS MAY
NOT UNILATERALLY DISCONTINUE LIFE-SUSTAINING TREATMENT
By: Graham Webb, Staff Litigation Lawyer

In October 2013 the Supreme Court of Canada
delivered its judgment in Cuthbertson v. Rasouli,
2013 SCC 53. In a divided 5-2 decision, the
majority of the Court held that physicians in
Ontario may not unilaterally withdraw lifesustaining treatment from a critically ill patient
without either the informed consent of the
patient (or his or her substitute decision-maker
if the patient is incapable), or the permission of
an Ontario administrative tribunal (the Consent
and Capacity Board).

THE FACTS
Mr. Hassan Rasouli suffered complications
from brain surgery that left him reliant on lifesupport in a permanent vegetative state. After
a period of time, his attending physicians
concluded that he would never recover and that
further treatment was futile. They recommended
the immediate withdrawal of life support, for
which his wife and substitute decision-maker,
Ms. Parichehr Salasel, would not provide

ACE Newsletter

informed consent. Ms. Salasel, who is herself
a trained physician, believes that her husband’s
treatment is not futile and that there is some
hope of recovery. In any event, Ms. Salasel has
decided that, based on her husband’s personal
values and beliefs, Mr. Rasouli would want to
receive all life-sustaining measures.
Very quickly, the Rasouli family were locked
into an intractable dispute over his end-of-life
treatment decisions that would take years of
litigation and only a decision of the Supreme
Court of Canada to resolve.

FUTILITY DISPUTES
The facts in Rasouli are an example of what
some authors call a “futility dispute”. Typically
in such cases physicians wish to discontinue or
withdraw medical interventions, such as dialysis
or mechanical ventilation, which they may feel is
futile, lacks any medical or therapeutic purpose,
and for that reason does not form a “treatment”
at all. A dispute arises if the patient, or his or
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her substitute decision-maker, disagrees and
wants the treatment to continue.
Health practitioners are required to offer
treatment to patients in accordance with the
applicable standard of care. If treatment has not
yet been initiated, there is no obligation on health
practitioners to offer treatments that are futile,
of no medical or therapeutic value, and beneath
the standard of care. Initiating a new treatment
that has little or no medical or therapeutic value
could violate a health practitioner’s legal and
ethical duties because such treatment could,
in fact, cause harm without actually helping the
patient. Therefore, in cases where treatment has
not yet been initiated, a futility dispute might be
averted entirely because a desired treatment is
simply not offered.
However, where a treatment such as dialysis
or mechanical ventilation is already in progress,
a “futility dispute” may arise if the physician is
unwilling to continue treatment, and the patient or
his or her substitute decision-maker is unwilling
to give informed consent to the discontinuance or
withdrawal of the treatment.
Futility disputes do not always involve lifesustaining treatment, but the stakes in such cases
are very high and futility disputes of this type are
common. In Ontario, the Consent and Capacity
Board has decided many cases involving the
withdrawal of life-sustaining treatment since it
was established in 1995.
A fundamental divergence of attitudes
towards the value of treatment between
patients and health practitioners is a common
thread in most futility disputes over lifesustaining treatment.
Many patients will
ultimately agree with their health practitioners
on the value of life-sustaining measures when
there is effective communication and a good
understanding between treatment decisionmakers and health practitioners. However,
1

Thaddeus Pope, Oral remarks in panel discussion on “RealTime Critical Issues”, Symposium on Freedom of Choice at
the End of Life: Patients’ Rights in a Shifting Legal and Policy
Landscape (New York: New York Law School, Nov. 2012). See
video broadcast of panel discussion online at: http://www.
youtube.com/watch?v=TTlwXTnev-c&feature=youtu.be . See
also Symposium program and links to other broadcasts online
at: http://www.nylslawreview.com/freedom-of-choice-at-theend-of-life-videos/
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Professor Thaddeus Pope, who studies and
writes in the area of futility disputes, reports
that approximately 20% of patients are found
to be “vitalists”, meaning that they prefer the
prolongation of life over measures that may
shorten life to preserve a person’s quality of
life. 1 On occasion, the attitude of a vitalist
treatment decision-maker may coincide with
medical advice, but it may also bring them
into serious conflict.

FUTILITY DISPUTES AND SUBSTITUTE DECISION-MAKERS
Usually, in futility disputes involving lifesustaining treatment, the decision-maker will
not be the critically ill patient, who in almost
every case would lack mental capacity to make
his or her own treatment decisions. Instead,
treatment decisions are being made by his or
her substitute decision-maker.
Where the treatment decision-maker is a
substitute, that person must follow two rules of
law in making treatment decisions on behalf of
a mentally incapable person:
<4>
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(i) to follow the person’s last capable wish
that would apply in the circumstances;
and

in turn, cornerstones of the law of consent
to treatment under the Ontario Health Care
Consent Act.

(ii) if a last capable wish does not exist
or is not applicable, then to act in the
incapable person’s best interests.

In most cases, reaching a consensus on a
plan of treatment follows good medical practice
and demonstrates compliance with the law of
consent to treatment in Ontario. However,
some futility disputes are not disposed to a
consensual resolution, are intractable and can
only be resolved by other means.

PATHS TO RESOLUTION OF FUTILITY DISPUTES
There are at least five paths to resolve futility
disputes involving the withdrawal of life-sustaining
treatment:
1. A consensus on a plan of treatment
between the patient (or his or her substitute
decision-maker) and the physician;
2. The transfer of the patient’s care to another
physician and/or health care facility;
3. An application to the Consent and
Capacity Board to review the treatment
decision of a substitute decision-maker;
4. The unilateral withdrawal of life-support
by the physician; and,
5. An application by the patient to Superior
Court for an injunction restraining the
physician from unilaterally withdrawing
life-support.
As a result of the Supreme Court’s decision
in Rasouli, option #4 is no longer available, and
option #5 is no longer necessary, in Ontario.

CONSENSUS
In the case of a futility dispute over lifesustaining treatment, reaching a consensus
between the patient (or his or her substitute
decision-maker) and the physician is usually the
best possible outcome. Prof. Pope reported that
95% of futility disputes are resolved through
consensus on a treatment plan. Only the
remaining 5% of futility disputes are escalated
to other forms of resolution. 2
Reaching a consensus on end-of-life
treatment fundamentally depends on mutual
respect and good communication between
medical staff and treatment decision-makers.
Respect for the autonomy and decisionmaking authority of a patient, and good
communication and understanding between
health practitioners and their patients are,

TRANSFER OF CARE TO ANOTHER PHYSICIAN AND/OR
HEALTH CARE FACILITY
The transfer of a critically ill patient’s care
to another physician and/or hospital can, in
rare cases, resolve a futility dispute. In most
cases this option will not be viable, because
a second facility is unlikely to offer treatment
already considered to be futile. Furthermore,
in some cases the additional risks that arise
from a hospital transfer also mitigate against
this option. However, occasionally this door
can resolve a futility dispute.

APPLICATION TO THE CONSENT AND CAPACITY BOARD
An application to the Consent and
Capacity Board is only available where the
patient is mentally incapable of making his or
her own treatment decisions, which are then
made on his or her behalf by a legally authorized
substitute decision-maker. The Consent and
Capacity Board has no jurisdiction over the
treatment decisions of a mentally capable but
terminally ill patient.
A physician may bring an application to
have the Consent and Capacity Board review
whether a patient’s substitute decision-maker
is following the correct principles of substitute
decision-making (i.e. following the patient’s
last capable applicable wishes, or acting in the
patient’s best interest). If the Board finds that
the substitute decision-maker is not acting
according to the law, the Board may direct
the substitute decision-maker to make the
legally correct decision, and has the power
to ultimately replace that person with another
substitute decision-maker if he or she fails to
do so. These are very extensive powers that
2

ACE Newsletter

<5>

Ibid.

Winter 2014

are, in fact, commonly exercised by the Board
in many end-of-life futility disputes.

APPLICATION FOR AN INJUNCTION TO PREVENT THE
WITHDRAWAL OF LIFE-SUPPORT

UNILATERAL WITHDRAWAL OF LIFE SUPPORT

Under threat of the imminent withdrawal of
life-sustaining measures, Mr. Rasouli’s wife
and substitute decision-maker (Ms. Salasel)
hired a lawyer and brought an application to the
Superior Court of Justice for an order restraining
his physicians from withdrawing life support. Ms.
Salasel won her case and obtained an injunction
from the Superior Court of Justice. The physicians
brought an appeal to the Ontario Court of Appeal
(which they lost), and another appeal to the
Supreme Court of Canada (which they again lost).

Although Mr. Rasouli’s physicians did not
unilaterally withdraw life-sustaining treatment,
they threatened to do so unless Mr. Rasouli’s
substitute decision-maker obtained a court
order restraining them from withdrawing
life-sustaining treatment. These physicians
took the position that the withdrawal of lifesupport is not a “treatment” and did not
require consent under Ontario’s Health Care
Consent Act.

The majority of the Supreme Court of Canada
decided that, in Ontario, an application to
Superior Court for an injunction is not the
appropriate forum in which to resolve this
type of dispute. It held that the Consent and
Capacity Board is a specialized tribunal that
is specifically designed for this purpose.
Physicians and treatment decision-makers can

The substance of the Rasouli decision is that,
despite their threats to do so, Mr. Rasouli’s
physicians were not permitted under Ontario
law to unilaterally withdraw life support without
the consent of his substitute decision-makers
or the approval of the Consent and Capacity
Board. As such, this pathway is no longer
available under Ontario law.

ACE’S INVOLVEMENT IN RASOULI
The Advocacy Centre for the Elderly and ARCH
Disability Law Centre jointly intervened in Cuthbertson
v. Rasouli at the Supreme Court of Canada on
behalf of older adults and persons with disabilities.
Older adults and persons with disabilities are
disproportionately affected by the Court’s decision
because they are frequently negatively stereotyped
and may often suffer health conditions that place
them at a heightened risk of having end-of-life
decisions made on their behalf. The Supreme Court
of Canada’s decision ensures that the autonomy,
independence and dignity of older adults are less
likely to be compromised in end-of-life decisionmaking relating to the withdrawal of life support.
As a result of this decision, disputes between
incapable patients, their substitute decisionmakers, and health practitioners in Ontario regarding
the withdrawal of life support will continue to be
adjudicated by the Consent and Capacity Board
(the CCB). The CCB offers a relatively streamlined,
quick, expert and inexpensive forum to resolve such
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disputes. Without the CCB, patients’ families would
need to commence court proceedings on short
notice to prevent the withdrawal of life-support, which
would likely be beyond their means. The majority of
the Supreme Court echoed the submissions of ACE
and the ARCH Disability Law Centre noting that if
such disputes were not heard by the CCB:
[i]t may heighten the vulnerability of incapable
patients, since the legal burden will be on
family or friends to initiate court proceedings
to prevent the withdrawal of life support,
rather than on physicians to obtain consent
before acting. The implications of this shift
are particularly troubling where the incapable
patient lacks a network of family and friends
with the financial resources to fund legal
action, which could entail a trial on the
medical standard of care. (para. 114)
Without resort to the CCB, vulnerable incapable
patients and their substitute decision-makers may
not have effective access to justice.
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obtain a hearing and a decision from the Board
reasonably quickly, and without the excessive
costs that would be associated with a court
application. The Supreme Court recognized
that the Board has been hearing futility disputes
since 1995, and found that it has the jurisdiction
to continue to do so.
The cumulative effect of these legal
proceedings was that the Rasouli family spent
more than three years before the courts,
and would have incurred legal fees that are
far beyond the means of most low-income
older adults. Most Ontarians could not have
proceeded to court in this way. In future, as a
result of the Rasouli decision, the families of
critically ill patients in Ontario should not have to
endure the same arduous path of litigation that
was thrust upon the Rasouli family, but should
instead be prepared to defend the correctness
of their treatment decisions before the Consent
and Capacity Board.
Going forward, assuming physicians follow the
direction of the Supreme Court to apply to the
Consent and Capacity Board to resolve futility
disputes, this pathway should no longer be
necessary in Ontario.
ACE Newsletter

PRACTICAL IMPLICATIONS OF THE RASOULI DECISION
The most immediate implications of the Rasouli
decision for older adults in Ontario are twofold:
(1) older adults should be aware of who
would make treatment decisions on their
behalf if, in future, they were to become
incapable of making their own treatment
decisions; and,
(2) older adults should ensure that their
substitute decision-makers know any
last capable wishes they may have, and
are knowledgeable and familiar with
their values and beliefs that would affect
treatment decisions.
For more information on who would be your
substitute decision-maker, and how your wishes,
values, and beliefs for future care would be
interpreted by your substitute decision-maker in
giving or refusing informed consent to treatment,
please visit our website for publications on
health care consent and advance care planning:
www.acelaw.ca.
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ISSUES WITH LONG-TERM
CARE RATE REDUCTIONS
1

By: Jane E. Meadus, Institutional Advocate & Staff Lawyer

In Ontario, income level is not a bar to admission to
long-term care. Where the resident has a low income,
they are entitled to apply for a rate reduction which
will bring the rate down from the maximum rate to one
that is based upon their income.
Long-term care homes are required to set aside a
minimum of 40% of their rooms to be offered at a basic
rate, no matter the layout of the room. While some
homes only have “private” rooms, at least 40% of these
must be offered at the basic rate. Rate reductions are
only available for rooms offered at the basic rate.
Rate reduction applications are generally based on
the resident’s income only, without considering the
assets owned by the resident. Residents are required
to maximize any government income for which they
might qualify, such as Old Age Security, Guaranteed
Income Supplement, ODSP, etc.
For most long-term care residents who are over
age 65, the rate reduction is standard and there are
usually no problems. The rate reduction will also
be standard if a resident who is over age 65 has a
spouse who is also over age 65 and in receipt of
OAS benefits. In such circumstances, the resident
or someone acting on their behalf will provide the
home with a copy of the previous year’s Notice of
Assessment, and the basic accommodation rate will
be calculated based on the resident’s income less
the “comfort allowance” (currently $136/month), up
to a maximum amount (presently $1707.59).
However, there are situations where this simple
application and calculation does not apply.
Unfortunately, we have found that staff in homes whose
role it is to assist the resident and their family/substitute
decision-maker in completing the documentation
are not always properly trained, resulting in incorrect
reductions. This often causes residents and their
families unnecessary financial difficulties and stress.

1. TIMING OF APPLICATION
Applications for rate reductions are made upon
admission to the home (or to basic accommodation if
the person is transferring from another accommodation
level) and annually thereafter (usually in July of every
year). Rate reduction applications can also be made
if there is a change in income during the year - for
example, if a person turns 65 and starts receiving Old
Age Security benefits.

2. ADMISSION AGREEMENT
Homes will often try to make family members or
substitute decision-makers “guarantors” or personally
responsible for the fees of the resident. This is neither
required nor necessary. Accommodation fees are the
responsibility of the resident, not anyone else (except
for sponsored immigrants).2 In fact, under the LongTerm Care Homes Act regulations, ACE believes that
homes are not allowed to make substitute decisionmakers “guarantors”.3
Those signing on behalf of a resident, such as
attorneys or guardians of property, are required to
manage the resident’s money in accordance to the law,
but are not required to use their own money. Where a
third party, such as a family member, is agreeing to be
responsible for preferred accommodation (private
or semi-private accommodation), they should enter
into a separate agreement for the amount that they
are supplementing.
1

 hile this paper discusses the specific issues in long-term
W
care, the problems are similar for chronic care copayment
in hospital. The biggest difference between the two is
the documentation requirement and the allowance for
dependents, which is more generous in the hospital setting.

2

If a resident is still under a sponsorship agreement, there is a
requirement that the sponsor pay for care O.Reg. 79/10 s.
249(2)4. To date, the ability to enforce this requirement is unclear.

3

 hat is allowed to be included in an agreement for basic
W
accommodation is strictly regulated by Long-Term Care
Homes Act s. 80 & O.Reg. 79/10 s. 227, and does not include
guarantors.

The following is a guide to some of the common
problems related to the rate reduction scheme in
long-term care homes.
ACE Newsletter
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3. INVOLUNTARY SEPARATION

1. Under the age of 65, OR

Involuntary separation is a recognition that
spouses are living separate and apart due to one
of the couple having health issues requiring them
to reside in a care facility. Normally, the amount
of the Guaranteed Income Supplement (GIS) is
determined based upon the couple’s income. A
couple’s benefits under the GIS are less than two
single people. However, when one member of the
couple is living in a care facility (such as a long-term
care home) they will be treated as two single people
for the purpose of determining GIS only.

2. Not eligible to receive regular Old Age
Security benefits.

Unfortunately, residents and their families are
often told to apply for this despite the fact that they
are not eligible. Involuntary separation is available
only where both spouses are over the age of 65
and in receipt of Old Age Security. There is NEVER
involuntary separation where one of the couple is
under the age of 65.

4. SPOUSES AND OTHER DEPENDANTS
Rate reductions are available in certain
circumstances where the resident has a dependant
spouse or child residing in the community, in
recognition of the fact that the dependants are
reliant on the resident’s income.
(a) Spouse as Dependant
For a spouse to be a dependant, he/she must be:
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In most cases, spouses over the age of 65 would be
in receipt of Old Age Security benefits and therefore
NOT eligible for a reduction as a dependant. If the
spouse is over age 65, they must apply for Old Age
Security benefits and be turned down or show proof
as to why they are not eligible for such benefits in
order to be considered for a dependant reduction.
If the spouse is between the ages of 60-64 and
are in receipt of the Spousal Allowance, they are still
eligible to apply for a dependant reduction.
Before applying for the deduction for a dependant
spouse, always first calculate the reduction for
the resident only. After that calculation is done,
only submit an application if the reduction would
lower the rate for the resident. For example, if a
resident is under the age of 65, they may have no
income as they may not qualify for any government
benefits, not have any private disability benefits,
and not qualify for ODSP benefits. Their rate would
already be $0, so there is no need to apply for a
reduction for the spouse. However, if the situation
is reversed, where the resident has an income but
the spouse does not qualify for Old Age Security
and has no other income, an application would be
made to reduce the resident’s income rate. The
amount of the available reduction is equivalent to
<9>
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what the spouse would receive if they were on Old
Age Security.4 In order to receive the reduction, you
have to apply by completing “Schedule A” to the
Application for Reduction in Long-Term Care Home
Basic Accommodation.
(b) Children as Dependants
There are also further reductions available for
children up to the age of 18 or up to 25 if they are
still in school and financially dependant on the
resident.5 The application to complete is “Schedule
B” to the Application for Reduction in Long-Term
Care Home Basic Accommodation.

5. DOCUMENTATION
When a resident applies for a rate reduction,
they will be asked for the previous year’s Notice
of Assessment. The Notice of Assessment is a
summary of your Tax Return you receive from Revenue
Canada after you file your income taxes. For this
reason, it is important that every long-term care home
resident file their income taxes on time annually.
However, there are times when the Notice of
Assessment will not reflect the person’s actual income.
(a) Change of Income Prior to Admission/First Year
Upon admission, the person’s income, or their
spouse’s income (when applying for a dependant
deduction), may not be reflective of the prior year’s
income. For example, the person may have worked the
previous year or have cashed out RRSPs not knowing
they would be applying for long-term care, etc.6
In this case, even though the resident has a
Notice of Assessment, they would complete an
“Application for Rate Reduction in Long-Term Care
Home Basic Accommodation – Resident without
Notice of Assessment (NOA)” because the Notice
of Assessment is not reflective of their present
income. The resident will be required to obtain a
“Service Canada Rate Letter”7 or other document8
to be included with the application to show the
actual amount of the resident’s present income.
4

5

Applications that are completed within 90 days
of admission to long-term care can be approved
through the regular process. If the application takes
longer, the Director can approve the rate reduction
back one year. If the process takes longer than one
year, or you find out about the error after the fact,
we recommend that you seek legal advice to help
you resolve any issues.
(b) Change in Income After First Year
In these circumstances, you will be completing
an application using the “Application for Reduction
in Long-Term Care Home Basic Accommodation –
Resident with a Notice of Assessment (NOA)”.
Depending on the type of change in income and
the reason for the change, you may still be able to
have the actual income used. In this case you may
be requested to provide either a “Service Canada
Rate Letter” or an “Option C Printout”.
A Service Canada Rate letter is explained above
and is obtained from Service Canada.
An Option C Printout is obtained from the Canada
Revenue Agency. It is a more detailed breakdown of
the information in the Notice of Assessment. This
may be used, for example, to prove that you are no
longer receiving a certain benefit and the amount of
that benefit.
(c) Other Supporting Documents
There are occasions when other supporting
documents may be required or used to show
income. These may include:
• T4 Slips
• letters from official agencies stating that you are
or are no longer in receipt of certain benefits
• ODSP Decision Letters showing eligibility/
ineligibility
• Ministry of Revenue Rate Statement Letter
for Gains
• OW or ODSP Cheque Stubs
• Worker’s Compensation Letter

resently the amount deducted to support the first
P
dependant which is usually the spouse is $1320.95. O.Reg.
79/10 s. 253(10)1.

• Foreign Country Letter
• Regie de rentes Quebec Rate letter

 .Reg. 79/10 s. 251(1)(b). Amounts deducted for second
O
and subsequent dependants is $569.53.

7

This will prove income from a Federal Government source,
such OAS, GIS, CPP.

8

The documents needed to prove different incomes are

outlined on the application form.
ACE Newsletter

• Private Insurance Letter
• Currently Applicable Court Order or Support
Letter where support payments are due
or owing
< 10 >
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• Assistive Devices Receipt to have income
excluded where income (usually an RRSP)
are used to purchase an Assistive Device
• LTCH Accommodation Receipt for residents
who elect to have income excluded that was
used to pay for LTCH Accommodation

6. NO/SMALL INCOME
In a few unusual circumstances, residents may
have little or no income due to ineligibility for public
benefits. In these circumstances, residents need to
complete the required rate reduction application,
and their accommodation rate will be reduced
accordingly. Residents will have the comfort
allowance deducted from any income they receive.
Where residents have no income, they will have no
comfort allowance.

7. DEBTS OWING
There is no rate reduction available where the resident
owes money elsewhere. The only exceptions are for
support payments to spousal and child dependants
as indicated above, or where RRSPs are cashed to
pay for an eligible Assistive Device. Where residents

Advising the Elderly Client
Key Issues • Best Practices • Practical Approaches
February 19 - 20, 2014; Optional Workshop: February 21, 2014
Osgoode Professional Development, Downtown Toronto

A multi-disciplinary faculty of 25 experts will give you an in-depth
and practical understanding of the key issues.
Plus! Don’t miss the Optional Post-Conference Workshop:
Preparing for a Capacity Hearing Before the Consent and Capacity Board
Chairs: Jane E. Meadus, Institutional Advocate & Staff Lawyer
Advocacy Centre for the Elderly
Charles B. Ticker, Barrister & Solicitor

WEBCAST
AVAILABLE

Registration Fee: Course only: $995 plus HST
Course plus workshop: $1195 plus HST; Workshop only: $300 plus HST
Inquire about group discounts, financial aid and CPD credits.
LSUC (ON) CPD: 13.0 CPD Hours (9.75 Substantive,
3.25 Professionalism) for the course

are contemplating cashing an RRSP for the purchase
of an Assistive Device, we highly recommend getting
advice prior to doing so, given potential impact on the
resident’s future benefits.
Residents may unexpectedly be admitted to longterm care homes, while having large mortgages, car
payments, credit card bills, etc. There is no reduction
for these debts. There is no deduction available for
the purpose of paying these bills, even if the person
is legally responsible for them. If there is a spouse
in the community, this can put them in a precarious
position, as they may be facing financial problems
as they cannot pay for these bills themselves. We
recommend that the spouse seek advice on these
matters immediately.
Residents who find themselves in these situations
may have less of a problem. Government benefits
(OAS, GIS, GAINS, CPP, ODSP, OW), are nongarnishable: this means that, for the most part, even
if you owe money and your creditor wins at court,
they cannot take the money (garnish) from any of
these sources. If you have other income or assets,
they may be able to collect from those. However, if
you owe the Canada Revenue Agency money, they
will be able to collect from you. Support payments
will also continue to be deducted unless you go
back to court and get a new order.
However, it is important for you to know that you
cannot be discharged (evicted) from a long-term
care home for non-payment of fees. This does not
mean you should not pay your fees. However, if you
do find yourself in arrears for reasons beyond your
control, you cannot be kicked-out. As long as no
one else has agreed to be responsible for your fees
(not signing as a guarantor or responsible party)
then they cannot be sued for those fees either.

CONCLUSION
These are just some of the problems you may
encounter when applying for a rate reduction. If
you believe that your rate has been calculated
incorrectly, you should seek advice immediately to
help resolve your situation.

Osgoode Professional Development has been approved as an Accredited
Provider of Professionalism Content by The Law Society of Upper Canada.
To Register: www.osgoodepd.ca; Or Call: 416.597.9724 or 1.888.923.3394
Or E-mail: opd-registration@osgoode.yorku.ca

9

Metropolitan Toronto (Municipality) v. O’Brien, 1995 CanLII
7053 (ON SC),

Osgoode Professional Development, 1 Dundas Street West, Suite 2600, Toronto

10

Your “guarantor” or “responsible party” are not the same
as your attorney, guardian, or trustee. Where your attorney,
guardian or trustee is using your money improperly, there
can be both civil as well as criminal consequences.

Priority Service Code: 13-61AC
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THINK BEFORE YOU SIGN:

MISUSE OF POWERS OF ATTORNEY FOR PERSONAL CARE
By: Rita Chrolavicius, Staff Lawyer

Seniors are often advised to sign a power of
attorney for personal care so they can choose who
will make personal care decisions for them if they
become incapable. ACE has seen cases where
powers of attorney for personal care (POAPC) have
been misused to restrict the freedom of seniors to
make or participate in decisions.

TYPES OF PERSONAL CARE DECISIONS
There are two categories of personal care
decisions: Health Care Consent Act decisions and
non-Health Care Consent Act decisions.
The Health Care Consent Act deals with treatment,
admission to long-term care homes, and personal
assistance services received in long-term care
homes. If a person does not have a POAPC, the
legislation sets out a hierarchy or list of substitute
decision-makers who will make health and personal
care decisions on the incapable person’s behalf, so
long as they are available, capable and willing to
make the incapable person’s decisions. A POAPC
does not come into effect until there has been a
finding by a health care practitioner or evaluator that
a particular individual is incapable with respect to
the treatment or admission decision. If the individual
disagrees with the finding of incapability, a hearing
can be held before the Consent and Capacity Board.
ACE Newsletter

This provides some protection to the individual.
For non-Health Care Consent Act decisions, the
POAPC comes into effect when the attorney for
personal care has reasonable grounds to believe
that the grantor is incapable of making the decision,
subject to any condition in the POAPC document that
requires confirmation of the grantor’s incapability by
some independent means. In the writer’s experience,
this is where problems may arise.

RESTRICTIONS OF LIBERTY ARISING FROM MISUSE OF POAPCS
Personal care decisions that do not come within
the scope of the Health Care Consent Act are very
broad and can have a huge impact on an individual’s
quality of life. I have seen cases where attorneys for
personal care have used their authority to place a
senior in a private care home with instructions that
the senior cannot leave the home, receive visitors
(including lawyers) or make or receive telephone
calls. Even if the senior is residing in their own
home, attorneys sometimes use their authority to
limit access to the senior or to limit the senior’s
ability to decide who they want to live with. In some
cases, the police have been called by the attorney
to complain that the senior has been “kidnapped”
and to request that the senior be picked up by the
police and returned.
< 12 >
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Although the Bill of Rights in the Long-Term Care
Homes Act sets out many rights available to seniors
living in long-term care homes, I have seen cases
where the attorney will attempt to place restrictions
on the senior. The attorney may impose rules on who
can visit the senior, or when the senior can leave
the facility for social activities or other activities.
The motive for such restrictions is sometimes the
fear that the senior will sign a new POAPC, granting
decision-making authority to someone else. If a
senior has signed a POAPC, there is a tendency for
many care providers to accept directions given by
the attorney, without examining the circumstances
too closely. This happens even if it is fairly evident
that the attorney’s actions are unlawful.
The attorney may also fail to consult with
supportive family and friends, and may fail to
choose the least restrictive and intrusive course of
action that is available. Unlike Health Care Consent
Act decisions, there is no right to request a hearing
before the Consent and Capacity Board for these
types of personal care decisions. A court remedy
is always available, but is financially impractical in
most situations.

DANGER SIGNALS
Before a senior signs a POAPC, they should
consider whether personal circumstances might
suggest that there will be future problems, including:
• Are any of the senior’s family or friends bossy
or controlling?
• Is there a history of family rivalry or dispute?
• Will family members become upset and feel
left out if another family member is chosen to
be an attorney?
• Instead of appointing one individual, is
it better to have several family members
participate in making the decisions?
• Will the family fight and will family members
or the senior be alienated as a result?

9 Davies Avenue, Suite 106

• Is the senior being pressured to sign a
POAPC?
• Is it even necessary to sign a POAPC, or
would the hierarchy under the Health Care
Consent Act be enough to address most
issues?
• Does the senior always want to have
maximum involvement in all personal care
decisions?
If the answer is yes to any of the above, it may
be better for the senior not to sign a POAPC, or to
sign one that is limited to Health Care Consent Act
decisions only. If a POAPC is not signed, people
will have to approach the senior first to discuss any
personal care decisions. If the senior’s capacity is
in issue, it will have to be dealt with at that time.
The senior would be part of this discussion and
voice his/her preferences, to the extent that he/
she could participate.

THINK BEFORE YOU SIGN
It is all too easy to sign a POAPC without
thinking about the possible disadvantages. There
are many situations where it may be preferable for
the senior not to make a POAPC. Where a senior
does wish to sign a POAPC, it may be advisable
to ensure that the POAPC contains instructions,
conditions and restrictions, and also contains
a provision that the grantor’s incapacity must
be confirmed independently before the POAPC
comes into effect.
If there is no POAPC, disputes about personal
care decisions will have to be resolved on a case
by case basis. Dealing with these disputes is
becoming more common as the population ages.
It is a good idea for seniors to educate themselves
and to think about what options will be available to
them. I would also encourage seniors to discuss
their wishes with their family and friends.

Toronto, ON M4M 2A6
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ACE’S LAW REFORM WORK:

HEALTH CARE CONSENT AND ADVANCE CARE PLANNING
By: Judith Wahl, Executive Director

From its opening in 1984, ACE has advocated
for patients’ rights, and in particular patients’
rights related to health care consent and advance
care planning (HCC and ACP). Over the years,
ACE has represented thousands of seniors,
advocating for their right to be their own decisionmakers for health care, to choose who they would
want as their future substitute decisions-makers
if incapable, and to communicate their wishes
about possible future health choices.
To do this work
effectively, ACE staff
knew that they needed
to be part of law
reform activities and
public legal education
programmes about HCC
and ACP. ACE actively
sought out opportunities
for law reform and
education programmes,
and has successfully
been involved in many
of the major initiatives
in Ontario related to
the law on health care
decision-making.
In the 1980s and
early 90s, ACE was a member of the Attorney
General’s Committee on Substitute Decisionmaking for Mentally Incapable Adults (commonly
known as the Fram Committee, named after that
Committee’s Chair Stephen Fram, Q.C.). That
Committee’s work eventually resulted in Ontario’s
current law on HCC and ACP: the Substitute
Decisions Act and the Health Care Consent Act.
In the early 2000s, ACE played a primary role
in two of the Provincial Alzheimer’s Initiatives
on Advance Directives for Care Choices and on
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Physicians Education. For these initiatives, ACE
made a significant contribution to the production
of training materials and programmes for health
professionals on HCC and ACP.
Since that time, ACE staff have done numerous
education programmes on HCC and ACP for
seniors, their families, and health professionals
in all parts of the province in an effort to support
patients’ rights and to improve communication on
health care decision-making between patients,
their future substitute
decision-makers,
and
health providers
The years 2012- 2013
were no exception, and
in fact proved to be
particularly significant.
In these past two years,
ACE was involved in
three major initiatives
on HCC and ACP.
ACE was involved in
education
initiatives
with two Local Health
Integration
Networks
(LHINs): the Erie St Clair
LHIN (in the WindsorChatham-Sarnia area)
and the Hamilton, Norfolk, Halton and Brant LHIN
(HNHB). ACE was also the producer of a major
research paper on HCC and ACP law, policy,
and practices, in partnership with the law firm
Dykeman Dewhirst O’Brien LLP.
First, ACE worked in collaboration with the
HNHB LHIN project staff, Heather Westaway, to
put forward a series of education programmes
across the LHIN for health providers on the
fundamentals of health care consent and how
advance care planning programmes need to be
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connected to consent. A highlight of this initiative
was the development of an online training module
for use in that LHIN. Of key significance, it is a
condition of the Long-Term Care Home Service
Accountability Agreement (L-SAA) that 100% of
site-specific Administrators and Senior Nursing
Leadership, including Directors of Care and
Associate Directors of Care, participate and
satisfactorily complete a standardized HNHB
training module on their legal obligations in
respect to health care consent and advance
care planning – meaning that these education
programmes are tied to funding.
Second, with the Erie St Clair LHIN, ACE
participated in eleven workshops and education
meetings for LHIN staff, health providers and
physicians on HCC and ACP. These sessions
were presented by me, in partnership with Dr.
Andre Hurtubise, a medical practitioner from New
Liskeard, Ontario (who is also a Board member
of ACE).
Third, ACE prepared a research paper on HCC
and ACP with the law firm Dykeman Dewhirst
O’Brien LLP for the Law Commission of Ontario
as part of its ongoing project on Capacity and
Guardianship. This 324 page paper is a detailed
review of the law, policies and practices on
health care consent and advance care planning
in Ontario. It includes a comparison of Ontario
law with the law in other jurisdictions in Canada,
the USA, Great Britain and Australia, as well
as reviews of policies, forms and documents
on these issues that influence health practices
in Ontario. ACE conducted focus groups and
consultations with seniors, lawyers and health
practitioners to examine how they understand
and experience HCC and ACP. The paper includes
recommendations for education and law reform to
better support health care consent and advance
care planning in Ontario.
ACE’s work on health care consent and advance
care planning is a good example of the benefits
of providing both individual client representation
on a case by case basis as well as engaging in
public legal education and law reform activities.
Through our casework, ACE has been able to
identify systemic issues for resolution through
public legal education and law reform.
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NEWS & ANNOUNCEMENTS
SUPPORT PERSON CAN ACCOMPANY TTC CUSTOMER
WITH DISABILITY FOR FREE
Starting January 1, 2014, one support person may
accompany a TTC customer with a disability without
paying a fare. A TTC customer with a disability
travelling with a support person must pay a single
fare. “Support person” is defined under Ontario law
as meaning “in relation to a person with a disability,
another person who accompanies him or her in order
to help with communication, mobility, personal care or
medical needs or with access to goods or services.”
Between January 1st and March 29th, 2014, one
support person can travel with a paying TTC customer
with a disability on the honour system. After March
29, 2014, each TTC customer with a disability must
show a Support Person Assistance Card in order to
be eligible for this fare exemption. A TTC customer
with a disability using the Support Person Assistance
Card does not need to always be accompanied by the
same support person.
TTC customers who require a support person
can obtain a Support Person Assistance Card by
submitting an application to the TTC. Application
forms can be found:
(a) on the TTC website at:
http://www.ttc.ca/Fares_and_passes/
Support_Person_Card/index.jsp; or,
(b) by calling TTC Customer Service at
416-393-3030 (TTY 416-338-0357).

JUDITH WAHL RECIPIENT OF ETHEL MEADE AWARD
In November 2013, the Ontario Health Coalition
gave ACE Executive Director Judith Wahl the
Ethel Meade Award, in recognition of Judith’s
“extraordinary commitment to our community and
for excellence in research”. The Ontario Health
Coalition noted Judith’s “invaluable contribution
toward the protection and extension of our universal
Public Medicare System.”
Ethel Meade was a founding member of the Ontario
Health Coalition and long-standing community activist
on health care issues. The award bearing her name
is “given to the person whose research and/or policy
work has made a crucial contribution to the public
health care system and the fight to protect it.”
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COMMENTS FOR THE EDITOR

ELECTRONIC NEWSLETTERS

Comments about this newsletter may be sent to
the editor, Brendan Gray, via regular mail or email
at grayb@lao.on.ca.

To receive a copy of this and future newsletters electronically, please send an email to
gillardt@lao.on.ca.

#

APPLICATION FOR MEMBERSHIP
Advocacy Centre for the Elderly*
2 Carlton Street, Suite 701, Toronto, Ontario M5B 1J3 • Phone: 416-598-2656 • Fax: 416-598-7924
www.acelaw.ca
Please feel free to photocopy this page and send it to ACE to become a member!

Name (Individual/Corporate): 												
Corporate Contact (if applicable):											
Address:							Apt.:							
City:								Postal Code:						
Telephone (Home):						Business:						
Email:														
MEMBERSHIP FEE (check one)

Individual ($10.00 enclosed		

Corporate ($25.00 enclosed)

In addition to my membership fee, a donation of $					 is enclosed.**

Your membership is important. If the fee presents financial difficulties, please feel free to join anyway.
Committee Membership:
I am interested in seniors’ issues and would consider membership on an ACE Committee.

Yes

No

Membership Expiry Date: Annual General Meeting, Fall 2014
By-Law No.1, 14.9 states: No owner or management official of a long term care facility, or employee of any
organization representing long term care facilities shall be eligible to be elected to the Board of Directors of
the Advocacy Centre for the Elderly.

* ACE is incorporated as a non-profit corporation under the name “Holly Street Advocacy Centre for the Elderly Inc.”
** A tax receipt will be issued for donations over $10.00.
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