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THE ONTARIO RETIREMENT PENSION PLAN

Graham Webb, Staff Litigation Lawyer

The Government of Ontario has created the new Ontario Retirement
Pension Plan (ORPP) to provide additional retirement income to
provincially-regulated employees not covered by equivalent
workplace pension plans. The ORPP is expected to take effect in
2017.
The ORPP has been designed to close the retirement-savings “gap”
for many employees in Ontario. Ideally, retirement income consists
of Old Age Security benefits, Canada Pension Plan benefits,
workplace pensions, and private savings (e.g., RRSPs). However,
the employment market has shifted over recent decades from longterm employment to short-term employment, and many short-term
employers do not provide workplace pension benefits to their
employees. Consequently, only about 34% of Ontario employees
…continues on page 2
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belong to a company-sponsored registered
pension plan. The Government of Ontario is
concerned that employees not covered by
company pension plans are not presently
contributing enough private savings to bridge
the gap between post-retirement income from
government benefits and an acceptable level of
retirement income.

As is the case with the CPP, it appears that the
ORPP will apply to self-employed individuals.

The Program Design of the ORPP
The goal of the ORPP is to replace 15% of
employment income upon retirement.1 To
accomplish this goal, Ontario will implement a
mandatory payroll deduction of 1.9% on an
employee’s first $90,000 of income, with a
matching contribution of 1.9% made by the
employer. Earnings over $90,000 will not be
subject to ORPP contributions.
The ORPP will not apply to every employee:
employees of federally-regulated industries,
such as banks, telecom industries and airlines;
provincially-regulated
employees
already
enrolled in a comparable workplace pension
plan; and employees earning $3,500 or less
per year will all be exempt from the ORPP
program.
In August 2015, the Government of Ontario
defined what a “comparable workplace pension
plan” would look like. 2 In order to qualify for
exemption from the ORPP an employer will
need to offer a registered, defined-benefit
pension plan, which provides pension benefits
above a yet-to-be-determined threshold.
Alternatively, a locked-in, defined-contribution
registered pension plan will exempt an
employer from ORPP contributions provided
that contributions equal to 8% of employment
income are made, and at least 50% of those
contributions come from the employer. This
form of pension is more consistent with the
type currently offered by most private
workplace pension plans.

1

Other forms of employer-sponsored pension
benefits, such as employer contributions to
RRSPs, deferred profit-sharing plans, and
defined-benefit
and
defined-contribution
registered pension plans that do not meet the
prescribed criteria, will not be exempt from
ORPP contributions.

The ORPP will replace 15% of earnings up to $90,000
per year.
2
“ORPP: Who is enrolled”, Ontario Government, online:
http://www.ontario.ca/page/orpp-who-enrolled

The ORPP will be phased-in over four years,
beginning with the province’s largest employers
on January 1, 2017, and ending with employers
with registered pension plans that do not meet
the minimum exemption criteria, on January 1,
2020. This implementation schedule is
intended to soften the blow for smaller
employers, while implementing the ORPP for
the largest number of employees as quickly as
possible.
Employers with 500 or more employees will
begin making contributions of 1.6%, divided
equally between employers and employees, in
2017. Contributions will increase to 3.2% in
2018 and 3.8% in 2019.
The same phase-in schedule will apply to
employers with 50 to 499 employees
commencing in 2018, and to employers with
fewer than 50 employees beginning in 2019.
Employers
with
existing
non-compliant
registered pension plans will have until January
1, 2020, to either make their plans compliant,
or begin ORPP contributions as of that date.
When fully implemented, the ORPP is intended
to provide retirement benefits of up to $12,815
per year. Like the CPP, the ORPP is a
contributory pension plan. The right to any
retirement benefits will depend upon a plan
member having made sufficient contributions.
Over-Taxation of Low-Income Pensioners
One of the issues raised by the creation of the
ORPP is the possible over-taxation of lowincome pensioners. Currently, low-income
pensioners who qualify for the Old Age
Security pension are also eligible for the
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Guaranteed Income Supplement (GIS). The
GIS is reduced by one dollar for every two
dollars of other income, owing to the high
marginal tax rate on these benefits. This 50%
clawback of GIS benefits has the potential to
hurt two very different groups of ORPP
recipients – high-income earners who entered
the workforce for a very short period of time,
and low-income earners. The clawback will
likely affect women who have withdrawn from
the workforce for lengthy periods of time along
with the most marginalized workers who have
faced chronic under- or un-employment.
The underlying cause of this problem is the
high marginal tax rate on GIS benefits, rather
than the accumulation of other sources of
retirement income such as the ORPP. It defies
logic that the lowest income seniors should
have their GIS benefits taxed-back at an
effective rate of 50% and violates the tax-policy
principle of vertical equity i.e., taxing those with
the greatest ability to pay at the highest rates.
Even taking this into account, the ORPP will
increase the overall level of retirement income.
It will be up to the Federal Government to
resolve the issue of the marginal tax rate on
GIS benefits.
Complexity of Administration
Another issue raised by the creation of the
ORPP is the complexity of its administration.
The current Federal Government has pledged
the cooperation of the CPP in administering the
ORPP, which would significantly reduce the
administrative burden on the ORPP. The
ORPP will be administered by an independent
agency, to be funded by contributions and not
by tax revenues, meaning that money spent on
administration will necessarily be at the
expense of pension benefits. The full
cooperation of the Federal Government and
the CPP will be essential to the efficient
operation of the ORPP.

Unlike the CPP, which applies to all federally
and provincially-regulated employees across
Canada without exception, the ORPP will have
the added complexity of determining which
employers are exempt, and of tracking
employees and retirees who move into, and out
of, Ontario.
The tracking of employees could prove
particularly problematic for the calculation of
benefits. In many respects, the ORPP is
modelled on the CPP, which calculates
retirement benefits based on credits earned as
a proportion of the maximum threshold of
credits.
Furthermore, employees who only work in
Ontario periodically may acquire minimal
ORPP retirement benefits that will have to be
administered and paid outside of Ontario for
the lifetime of the employee. Depending on the
full program design, it may ultimately be
necessary to track each employee’s presence
in Ontario during their working life for the
purpose of calculating benefits.
A Positive Policy Direction for Ontario
The creation of the ORPP has always been a
poor second choice to the enhancement of
CPP benefits. Since the Government of Ontario
was not able to obtain the cooperation of the
previous Federal Government in examining
enhancements to the CPP, it has taken the
next best step in implementing a made-inOntario program.
The ORPP will undoubtedly suffer from some
design flaws and administrative complexities.
Despite these inherent shortcomings, and while
there are still important design features of the
ORPP that have not yet been decided or
announced, the overall policy direction of
increasing retirement benefits for older
Ontarians is undoubtedly a step in the right
direction.
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WHAT TO DO IF YOUR RETIREMENT HOME STAFF
CLAIM YOUR CARE NEEDS ARE TOO HIGH
Bernadette Maheandiran, Staff Policy and Research Lawyer

Older adults may choose to move into a
congregate-living setting such as a retirement
home for any number of reasons. No matter
the rationale, a retirement home is just that: a
person’s home. People living in retirement
homes are tenants and, as such, are entitled to
all the rights and protections due to tenants.
These rights include the fact that tenants
cannot be forced by their landlords to leave
their homes without due process. ACE often
receives calls from tenants who feel that they
are being coerced to leave their home by the
administrators of the retirement home because
the administration feels that the tenant requires
too high a level of service.
In some
circumstances, these callers are sent to
hospital from their retirement home and the
retirement home “refuses” to take them back.

In
other
circumstances,
callers
have
encountered situations where care services
that were previously provided to them by
retirement home staff have been discontinued
by the home in an effort to make them leave.
Many tenants are uncertain as to how they
might legally address these issues.
This
confusion may result from the complicated

legislative framework that governs their homes.
Retirement homes are regulated by many
pieces of legislation. The two main laws
affecting tenants are the Residential Tenancies
Act (RTA) and the Retirement Homes Act
(RHA). Subject to very narrow exceptions,
retirement homes are tenancies and must
comply with the provisions of both the RTA1
and the RHA.
The RTA sets the rules regarding tenancy
agreements, landlord responsibilities, security
of tenure, and termination processes. Care
homes, which are a special type of tenancy,
are governed by the general tenancy sections
and the care home sections of the RTA.2
The RHA establishes a regulatory structure to
license and set standards for retirement
homes. It regulates issues such as care
services and abuse prevention. The homes
are regulated by the Retirement Homes
Regulatory Authority (RHRA).The RHRA is
required to maintain a public register of
retirement homes, investigate allegations of
abuse, and take and investigate complaints
about the quality of care in retirement homes.
The Ontario Human Rights Code, which
applies to retirement homes, includes
provisions to prohibit actions that discriminate
against people in a number of areas, including
disability. Under the Code, a retirement home
has a duty to accommodate tenants with
1

For further details about other reasons for eviction,
landlords’ obligations and tenants’ rights in cares home,
see: http://www.cleo.on.ca/en/publications/carehome.
2
Special requirements related to “care homes” can be
found in Part IX of the Residential Tenancies Act, and
O.Reg. 516/06, both of which can be found at
www.ontario.ca/laws
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disabilities so that they may remain in their
home in the manner that most respects their
dignity, provided that to do so does not create
undue hardship for the home.3
If the retirement home operator feels that a
person cannot be safely accommodated, or if,
in the words of the RTA, “the tenant requires a
level of care that the landlord is not able to
provide,”4 they must apply to the Landlord and
Tenant Board for an order to evict or “transfer”
that tenant. The RTA sets out a strict
application process to which the parties must
adhere. The retirement home operator must
provide the tenant with a copy of this
application. At a hearing - which the tenant is
entitled to participate in - the Board must be
satisfied that there is alternate housing
available for the tenant and that communitybased services are not sufficient to supplement
the care the landlord can provide in order to
meet the tenant’s care needs.5 The retirement
home operator must obtain an order: they
cannot simply send a person to hospital or
other location in order to terminate their
tenancy.
Unfortunately, it is ACE’s experience that
retirement homes rarely follow the RTAmandated process. In some cases, as noted
above, retirement home staff may unilaterally
reduce care services provided to a tenant. The
result is that the tenant may not be able to live
in the retirement home without these services
and may be unable to obtain those services
externally without incurring significant cost.

tenants before the reduction in care services
takes effect8 and to facilitate access to outside
services.9 If a tenant wishes to move as a
result of the reduction in services, the
retirement home is expected to take
“reasonable steps to find appropriate alternate
accommodation for the resident.”10
Should the landlord reduce the care services of
residents on an individual basis, there is a
remedy: the tenant can apply to the Landlord
and Tenant Board for an order determining:
(1) that the retirement home has withheld the
reasonable supply of a care service that the
retirement home is obligated to supply under
the tenancy agreement: or (2) that the
retirement home deliberately interfered with the
reasonable supply of any care service.11 The
Board has broad powers to make orders to
address this breach of the RTA, including
ordering the landlord to provide monetary
compensation and/or to stop the inappropriate
conduct.12
Conclusion
While landlords may feel that it is not
appropriate for some tenants to continue to
reside in their retirement homes because their
care needs are too high, they cannot resolve
this by sending the tenant to hospital or by
reducing their services in order to terminate the
tenancy. Those living in retirement homes are
tenants and entitled to have their rights as
tenants respected.
If you are being referred to a retirement
home, you can check whether the home is
licensed by the RHRA or subject to RHRA
orders by going to:
http://www.rhra.ca/en/register/

While a retirement home can reduce the care
services available in the home to all residents,6
reduction in service cannot be selectively
applied to one resident.7 In order to reduce a
care service to all residents, the retirement
home is required to provide 90 days’ notice to
8

O. Reg. 166/11, s. 6
RHA, supra, note 6, s. 44(1)(c)
10
Ibid., s. 44(1)(d)
11
RTA, supra, note 4, s. 29(1)(2). Materials for the
application can be found at: “Tenant Forms”, Landlord
and Tenant Board: Social Justice Tribunals Ontario,
online: http://www.sjto.gov.on.ca/ltb/forms/#tenant-forms
12
Ibid., s. 31(1)
9

3

Human Rights Code, R.S.O. 1990, c. H.19, s. 11(2)
RTA, S.O. 2006, c. 17, s. 148 (1)(b)
5
Ibid. s. 148(2)
6
RHA, S.O. 2010, c. 11, s. 44(1)
7
RTA, supra, note 4, s. 21(1)
4
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CONTINUING POWERS OF ATTORNEY
FOR PROPERTY AND THE BANKS
Terri Stein, Law Clerk

In Ontario, when you grant someone an
unconditional and unrestricted continuing
power of attorney for property (“POA”), the
attorney is authorized to do anything with
regard to your property that you can, except
make a will.1 If you become incapable of
managing your property, your attorney for
property has the authority to pay your bills for
you, sign cheques on your behalf and even sell
your house. However, ACE has received many
calls about a reluctance on the part of
Canadian banks to deal with attorneys for
property, creating real difficulties for attorneys2
and the grantors of the power of attorney.

In response to this problem, the Canadian
Bankers Association, which counts Canada’s
five major banks among its members, has
released its Commitment on Powers of
Attorney and Joint Deposit Accounts3 (the
“Commitment”). The Commitment describes
five areas in which the banks will make
information available about POAs to their
clients using clear, simple language. These
areas are outlined below:
1. “The bank may offer its own form of
POA to clients, but will not require
such form to be used.”4 It is important
for clients to be aware that creating a
new POA – including a bank POA –
normally has the effect of revoking
(cancelling) any prior POA.5 This may
seriously affect estate plans previously
put in place. ACE recommends seeking
independent legal advice before creating
any new POA.
2. The bank will provide “(g)eneral
information about bank-form POAs
and POAs.”6 The federal, provincial and
territorial Ministries responsible for
seniors have collaborated to produce a
booklet called What Every Older
Canadian Should Know about Powers of
3

1

Substitute Decisions Act, 1992, S.O. 1992, c. 30
(SDA); banks will also normally disallow an attorney to
name beneficiaries on accounts or investments. The
designation of beneficiaries is considered a testamentary
disposition.
2
Please note that “attorney” does not have the meaning
of “lawyer” in this context, but refers to the attorney for
property.

The full text of the Commitments are available at:
http://www.cba.ca/contents/files/misc/vol-poa-jointaccount-en.pdf
4
Canadian Bankers Association “Voluntary
Commitments and Codes of Conduct: Commitment on
Powers of Attorney and Joint Deposit Accounts”, online:
Canadian Bankers Association www.cba.ca.
5
SDA, supra, note 1, s. 12(1)(d)
6
Canadian Bankers Association, supra, note 4
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Attorney (for Financial Matters and
Property) and Joint Bank Accounts.7 The
banks may satisfy this Commitment by
providing a copy of the booklet to their
clients. Alternatively, the bank may
provide its own publication as long as it
includes the same material.

Guardian and Trustee, than POAs
drawn up by a lawyer. A bank may seek
assurances from the lawyer who drew
up the POA that it is valid. However, a
lawyer can only attest to the document’s
validity at the time that it was executed
(signed): the grantor of the POA may
have since revoked it, or caused it to be
revoked by creating a new POA, without
the lawyer’s knowledge.

3. The bank will provide its “minimum
requirements for an account to
operate under the authority of a
POA.”8 This may include presenting
either the original POA document, or a
notarial copy of the POA, to the bank
along with valid ID. A notarial copy is
one that has been certified by a lawyer
to be a true copy of the original
document. At times, banks will request a
notarial copy as an alternative to their
keeping the original. This is usually done
as a convenience to the attorney, who
may need to present the original
document at more than one place.

5. The bank will advise regarding “(t)he
recourse available to clients or
attorneys where a bank refuses to act
on a POA or attorney instructions.” 10
ACE recommends taking the following
steps in the face of such a refusal:
First, contact your bank’s Office of the
Ombudsman. All five major banks in
Canada have an Ombudsman’s office in
place. The Ombudsman’s office is
expected to be an impartial service
designed to resolve conflicts between a
bank and its clients.

4. “If a POA or attorney’s instructions
require
further
review
when
presented to the bank, except where
the review is related to potential
financial abuse or other illegal
activity, the bank will inform the
client or attorney that a review is
required and provide a general
timeline for the review and that
certain reviews may require more
time.”9 Where the review is related to
suspected financial abuse, the bank
may choose not to advise you of the
review, and/or may be prohibited by law
from doing so.

If the issue cannot be resolved by your
bank’s
Ombudsman,
contact
the
Ombudsman for Banking Services and
Investments (“OBSI”) at www.obsi.ca.
Please confirm
that your bank
participates in the program by checking
the OBSI website. It is important to note
the OBSI will not look into complaints
that have not first been reviewed by your
bank’s own Ombudsman. The OBSI
offers an alternative dispute resolution
process, and while its recommendations
are not binding, they are very often
accepted by banks and clients.

It should be noted that banks are more
likely to scrutinize "do-it-yourself" POA
kits, including kits provided by the Public

In the event that neither of these
avenues
proves
fruitful,
consider
consulting a lawyer for advice on other
ways of resolving your dispute.

7

This title may be found online at:
http://www.seniors.gc.ca/eng/working/fptf/financial.shtml
8
Canadian Bankers Association, supra, note 4.
9
Ibid.

10

Ibid.
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LES PROCURATIONS ET LES BANQUES
Terri Stein, Assistant juridique
Traduié par : René Guitard, Directeur, Clinique juridique francophone de l'Est d'Ottawa

En Ontario, lorsque vous accordé à une
personne une procuration inconditionnelle et
sans restriction pour les biens, cette personne
est autorisée à faire tout ce que vous pourriez
faire à l’égard de vos biens, à l’exception d’un
faire un testament.1 Si vous devenez incapable
de gérer vos biens, votre procureur ou votre
mandataire a le pouvoir de payer vos factures,
signer des chèques en votre nom et même de
vendre votre maison. Toutefois, ACE a reçu
beaucoup d’appels de banques canadiennes
qui sont réticentes face aux procurations, ce
qui entraîne de véritables difficultés pour les
procureurs2 et pour les individus qui désirent
leur confier une procuration. En réponse à ce
problème,
l’Association
des
banquiers
canadiens qui compte cinq principales banques
canadiennes a publié son Engagement relatif
aux procurations et aux comptes de dépôt
conjoints3 (l’ « engagement »). L’engagement
décrit
cinq domaines dans lesquels les
banques
rendront
des
renseignements
disponibles à leurs clients au sujet des
procurations dans un langage clair et simple.
Ces domaines sont énumérés ci-dessous :

1. « Une banque peut proposer son
propre modèle de procuration aux
clients, mais ne peut pas imposer
l’utilisation d’un tel modèle ».4 Il est
important pour les clients d’être
conscients que de créer une nouvelle
procuration- y compris une procuration
bancaire- a en général l’effet de
révoquer (annuler) toute procuration
antérieure.5 Ceci peut avoir des
répercussions sur la planification
successorale déjà élaborée.
ACE
recommande d’obtenir des conseils
juridiques indépendants avant de créer
une nouvelle procuration.
2. La
banque
fournira
les
« renseignements généraux sur les
modèles de procuration fournis par
les banques et les procurations’.6
Les ministres fédéraux, provinciaux et
territoriaux responsables des personnes
âgées sont élaboré un livret intitulé Ce
que tous les Canadiens âgés devraient
savoir au sujet des Procurations (pour la
gestion des finances et des biens) et
comptes conjoints.7 Les banques
peuvent satisfaire à l’engagement en
remettant une copie de ce document à
leurs clients. Sinon, la banque peut
fournir sa propre publication qui contient
la même information.

1

Loi de 1992 sur la prise de décisions au nom d’autrui,
LO 1992, chap. 30 ; les banques ne permettent pas de
façon habituelle qu’un procureur nomme des
bénéficiaires sur les comptes ou les placements. La
désignation de bénéficiaires est considérée comme une
disposition testamentaire.
2
Veuillez prendre note que « procureur » ne signifie pas
« avocat » dans ce contexte, mais mandataire aux
biens.
3
Le texte complet des engagements sont disponibles à
l’adresse suivante:
http://www.cba.ca/contents/files/misc/vol-poa-jointaccount-fr.pdf

4

Association des banquiers canadiens “Engagements et
codes de conduite volontaires Engagement relatif aux
procurations et aux comptes de dépôts conjoints”, en
ligne: Association des banquiers canadiens www.cba.ca.
5
Loi sur la prise de décisions au nom d’autrui, supra,
note 1, al. 12(1)d)
6
Association des banquiers canadiens, supra, note 4
7
Ce document se trouve en ligne à ::
http://www.seniors.gc.ca/fr/working/fptf/financial.shtml
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3. La banque imposera ses “ exigences
minimales qu’impose la banque pour
qu’un compte puisse être géré en
vertu d’une procuration.”8
À titre
d’exemple, une banque peut demander
au client ou au mandataire de présenter
l’original ou une copie notariée de la
procuration en plus d’une pièce
d’identité. Une copie notariée est une
copie qui est certifiée par un avocat
comme étant une véritable copie de
l’original.
Les banques demandent
parfois une copie notariée au lien de
conserver l’original. Ceci est fait pour
accommoder le mandataire qui doit
présenter le document original à
plusieurs endroits pour se conformer
aux exigences de la lutte contre le
blanchiment d’argent et aux autres
obligations prévues par la loi.

8

Association des banquiers canadiens, supra, note 4.

4. « Au cas où des procurations ou les
directives
d’un
mandataire
exigeraient
un
examen
supplémentaire lorsqu’elles sont
présentées à la banque, à moins que
cet examen ne concerne une
éventuelle exploitation financière ou
toute autre activité illicite, la banque
informera le client ou le mandataire
d’un tel examen et des délais prévus
à cette fin, sachant que certains
examens peuvent prendre plus de
temps ».”9 Lorsque l’examen concerne
une éventuelle exploitation financière, la
banque n’est pas tenue d’en informer le
mandataire et peut même être défendue
de le faire.
Il est à noter que les banques sont en
général plus strictes avec des trousses
« maison » de procurations y compris
celles fournies par le bureau du
9

Ibid.
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Curateur et du tuteur public par
opposition à celles rédigées par un
avocat. Une banque peut demander à
l’avocat qui a rédigé la procuration si
celle-ci est valide. Toutefois, un avocat
peut seulement attester de la validité du
document au moment de sa signature
puisque le mandant de la procuration
peut l’avoir résiliée depuis ou en avoir
signé une nouvelle (ce qui aurait comme
effet de la résilier également), sans que
l’avocat ne soit au courant.

l’Ombudsman de votre banque. L’OSBI
offre un processus de règlement de
différends par voie extrajudiciaire et bien
que ses recommandations ne soient pas
exécutoires elles sont très souvent
acceptées par les banques et leurs
clients.
Dans le cas où ces deux méthodes de
résolution ne soient pas fructueuses,
songez à consulter un avocat pour des
conseils sur d’autres façons de résoudre
le différend.

5. La banque informera “des recours
dont disposent les clients ou les
mandataires
lorsqu’une
banque
refuse de donner suite à une
procuration ou de respecter les
directives du mandataire » 10
ACE recommande de prendre les
démarches suivantes en cas d’un tel
refus :
En premier lieu communiquer avec le
bureau de l’Ombudsman de votre
banque. Au Canada, les cinq banques
principales ont un bureau d’Ombudsman
en place. Le bureau de l’Ombudsman
est sensé fourni un service impartial
conçu pour résoudre les différends entre
la banque et ses clients.
Si la question ne peut pas être résolue
par l’Ombudsman de votre banque,
communiquez avec l’Ombudsman des
Services bancaires et d’investissements
(à « OSBI ») à www.obsi.ca. Veuillez
confirmer que votre banque participe
dans le programme par la vérification du
site Web de l’OSBI. Il est important de
souligner que l’OSBI n’acceptera pas les
plaintes qui n’ont pas été examinées par

10

Ibid.
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ADULTS LIVING WITH SENIORS:
TENANTS OR NOT TENANTS?
Rita Chrolavicius, Staff Lawyer

The Advocacy Centre for the Elderly
occasionally receives calls from seniors who
have friends or relatives living with them in their
home. At times, problems may arise between
the senior and the person living with the senior,
whom we shall call the "occupant". This article
will deal with remedies that a senior who owns
and lives in their home may have when dealing
with an unwanted occupant in their home.

Section 5 of the Residential Tenancies Act,
2006 (RTA)1provides as follows:
This Act does not apply with
respect to,
(i) living accommodation whose
occupant or occupants are
required to share a bathroom or
1

S. O. 2006, c. 17, s. 5(i)
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kitchen facility with the owner, the
owner's spouse, child or parent or
the spouse’s child or parent, and
where the owner, spouse, child or
parent lives in the building in
which the living accommodation is
located.
This means that where an occupant shares a
bathroom or kitchen facility with the senior, the
occupant does not have the protections that
are provided to tenants under the RTA.
Specifically, the occupant does not have
“security of tenure” – meaning a right to stay in
the home. Consequently, the senior owner
does not have to go to a court or tribunal to get
an order to force the occupants to move out of
the premises.
If the occupant does not pay any rent, they
may be considered to be a "bare licensee".
This means that they have permission from the
senior owner to be on the property, but this
permission can be withdrawn on relatively short
notice. If the occupant pays rent to the owner,
then it is arguable that the occupant has a
contract with the owner. For example, if the
occupant paid a certain amount of money for
rent for October, it is arguable that there is a
contract that the occupant could stay until the
end of October.
This contract could be
terminated if there is a change in
circumstances amounting to a breach of
contract by the occupant, such as the occupant
committing an illegal act on the premises or
engaging in other objectionable behaviour.
Seniors who are property owners sometimes
act on their own to tell occupants that they will
have to find another place to live by a certain
date. Notice may also be provided, orally or in
writing that the occupant will be trespassing if
the occupant remains on the premises after
that date. If the occupant does not move out,
the senior/owner can contact the local police
and ask them to lay trespass to property
charges against the occupant. Senior property
owners can also change the locks to the
premises. However, the occupant’s personal
belongings are the occupant’s and should not
be thrown out.

The senior/owner may wish to retain a lawyer
to write to the occupant to advise the occupant
that they must leave by a certain date. It is not
uncommon for the lawyer to recommend that a
copy of any letters be sent to the local police,
together with an explanatory covering letter, in
case the assistance of the local police is
required. The police may have a role to play in
these situations, in that they may be called
upon to “keep the peace.” Because there is
always a danger that these close living
situations may erupt in violence, a preventative
visit from a police officer may have a great
effect in preventing future harm.
If the
occupant engages in unacceptable conduct at
any time, such as making threats, yelling,
shouting or breaching the peace, the police can
be called to remove the occupant immediately.
Where problems have arisen between owners
and occupants, each party should consider
obtaining legal advice.

Like our Newsletter?
Know anyone who is great at
layout or design who would be
able to volunteer their time to
assist ACE in putting together
future Newsletters?
Please contact the Newsletter editor
at maheandb@lao.on.ca
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ONTARIO’S FIRST PATIENT OMBUDSMAN
Angeline Douglas, Paralegal / Law Clerk

The Advocacy Centre for the Elderly receives
several calls a day from patients with concerns
relating to discharge from hospital, placement
into long-term care homes (LTCHs), and
homecare managed by the Community Care
Access Centres (CCACs). These cases often
present a challenge as callers wish to resolve
disputes with these health sector organizations
(HSOs), yet there may be no mechanism for
resolution. 1
Ontario patients will soon be able to direct
unresolved complaints against HSOs to the
province’s first Patient Ombudsman.
The Government of Ontario is currently
recruiting to fill the appointment. An announcement naming the Patient Ombudsman is
expected to be made soon, however, in all
likelihood, the real work of managing
unresolved patient complaints will not begin
until the office has been fully established.

HSOs
Complaints to the Patient Ombudsman are
restricted to issues relating to hospitals,
LTCHs, CCACs or any other HSO named in
the regulations that receives public funding. 4
For example, if a complaint to the CCAC about
homecare is not resolved to the satisfaction of
the complainant, they may take their complaint
to the Patient Ombudsman.
ROLE/DUTIES OF THE PATIENT
OMBUDSMAN
As described in s. 13.1(2) of the Act, the
Patient Ombudsman is expected to:


Receive and respond to complaints
from patients and former patients of a
HSO and their caregivers, and from
any other prescribed persons;



Facilitate the resolution of complaints
made by patients and former patients
of a HSO and their caregivers, and by
any other prescribed persons;



Undertake investigations of complaints
made by patients and former patients
of a HSO and their caregivers, and by
any other prescribed persons, and to
undertake investigations of HSOs on
the Patient Ombudsman’s own
initiative;



Make recommendations to HSOs
following
the
conclusion
of
investigations; and

This paper describes the role, term,
responsibility, and jurisdiction of the new
Patient Ombudsman.
THE ACT
The Excellent Care for All Act (the “Act”),
recognizes that a high-quality HSO must be
“responsive and accountable to the public, and
focused on creating a positive patient
experience and delivering high quality health
care.”2 The Act also requires that HSOs have
an internal process that deals with patient
complaints.3 And, once proclaimed, the Act will
establish the role of the Patient Ombudsman.
1

We would like to thank Adi Dhingra, one of our law
students, for his assistance in researching this issue.
2
Excellent Care for All Act, S.O. 2010, c. 14, Preamble
3
Ibid., s. 6.(1)

4

Ibid., s. 1, Definitions; The regulations have not named
additional HSOs that would come under the Patient
Ombudsman’s purview.
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Do anything else provided for in the
regulations.5

TERM OF OFFICE
The Patient Ombudsman is to be appointed by
the Lieutenant Governor-in-Council for a term
of five years and may be reappointed for a
successive five-year term.6 This appointment
may be revoked for cause.7
REPORTING
The Patient Ombudsman will provide reports to
the Minister of Health and Long-Term Care;
and, the applicable Local Health Integration
Network as needed. The Patient Ombudsman
is an employee of the Ontario Health Quality
Council.8
WHO MAY FILE A COMPLAINT?
Complaints to the Patient Ombudsman may be
made in writing by current or former patients of
an HSO or their caregivers, or other prescribed
persons.9

be made to the Patient Ombudsman in
writing.12

WHAT COMPLAINTS CAN THE PATIENT
OMBUDSMAN NOT INVESTIGATE?
The Patient Ombudsman must try to facilitate a
resolution of a complaint unless, in the opinion
of the Patient Ombudsman:


The complaint relates to a matter that
is within the jurisdiction of another
person or body or is the subject of a
proceeding;



The subject matter of the complaint is
trivial;



The complaint is frivolous or vexatious;

WHAT COMPLAINTS CAN THE PATIENT
OMBUDSMAN INVESTIGATE?



The complaint is not made in good
faith;

Complaints about the “actions or inactions” of
an HSO in relation to “the care and health care
experience of a patient or former patient” may



The patient, former patient, caregiver
or other prescribed person has not
sought to resolve the complaint directly
with the health sector organization; or

5



The patient, former patient, caregiver
or other prescribed person does not
have a sufficient personal interest in
the subject matter of the complaint.13

The definition of patient found in the
regulations10 includes a person who has, or
had, the authority to consent to treatment on
behalf of a patient or former patient in
accordance with the Health Care Consent Act,
1996. 11

Excellent Care for All Act, supra, note 2, s.13.1(2)
Ibid., s. 13.1(6)
7
Ibid., s. 13.1(7)
8
Ibid., s. 13.1(3)
9
Ibid.,s. 13.2(1)
10
Health Care Consent Act, 1996, S.O. 1996, c. 2,
Sched. A, s. 20 (1)
11
O Reg 188/15, s. 1 (2)(c)
6

12
13

Excellent Care for All Act, supra, note 2, s. 13. 2 (1)(b)
Ibid., s. 13.2(2)
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If the Patient Ombudsman believes that the
complaint meets any of the above criteria, the
process of facilitating a solution will not be
undertaken, and no investigations into the
complaint will take place.
If the Patient
Ombudsman is unable to take the matter on,
they will inform the complainant in writing of
this decision, and state the reasons for this
determination.14
It is important to note that the patient is
required to make a complaint and seek
resolution through the HSO before filing a
written complaint to the Patient Ombudsman.
Finally, the Patient Ombudsman cannot
investigate complaints that are believed to fall
under the jurisdiction of another person or
body.15 It will take time to see how this
provision is interpreted by the Patient
Ombudsman and how complaints will be
affected by other processes, such as
complaints to the Ministry of Health and LongTerm Care, and the Health Services Appeal
and Review Board.

These
investigations
may
result
in
recommendations to the HSO if the Patient
Ombudsman sees fit, and a copy of these
recommendations must be provided to the
person who made the complaint.19
CONCLUSION
The Patient Ombudsman is to be an
independent
advocate
responsible
for
protecting the rights of Ontario’s patients, and
representing the interest of patients by
investigating, addressing and assisting in the
resolution of patient complaints and violation of
patient’s rights. As the Patient Ombudsman
has not yet been chosen, it remains to be seen
when and how Ontario’s first Patient
Ombudsman will operate.

CAN THE PATIENT OMBUDSMAN
CONDUCT INVESTIGATIONS?
After attempting to facilitate the resolution of a
complaint, the Patient Ombudsman may
investigate the complaint.16 If the Patient
Ombudsman decides not to investigate a
complaint, or investigate further, the Patient
Ombudsman must inform the person who
made the complaint in writing, stating the
reasons for the decision.17
The Patient Ombudsman can also commence
investigations of “the actions or inactions of
one or more HSOs that relate to the patient
care or health care experience” 18 on their own
initiative.

14

Ibid., s. 13.2(4)
Ibid., s. 13.2(3)
16
Ibid., s. 13.3(1)
17
Ibid., s. 13.3(3)
18
Ibid., s. 13.3(4)
15

19

Ibid., s. 13.4(1) and (2)
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DETENTION IN LONG-TERM CARE
Jane Meadus, Institutional Advocate

In 2010, the Long-Term Care Homes Act,
20071 (the “Act”) was proclaimed, and with it a
comprehensive regulatory regime intended to
ensure the rights of residents of long-term care
facilities are respected.
However, the
implementation of the legislation failed to
correct a fundamental issue within Ontario’s
long-term care system: illegal detention. While
the legislation contains sections which would
assist in rectifying this problem, the
government has failed to bring them into force,
thus leaving a
gap which affects
the residents of
Ontario’s longterm care
homes.
Section 32 of the
Act would have
allowed homes
to
restrain
a
person by using
“barriers, locks,
or other devices”
in some specific
circumstances.
The section set
out strict
requirements
governing when detention is allowed, the
assessment requirements of any detention,
and when detention is to be discontinued.
Further, the section provides that a resident
cannot be detained without the consent of the
resident or their substitute decision-maker
(SDM) where the resident is incapable. Finally,
if an SDM is making the decision, the resident
must be notified of the decision, be visited by a
rights advisor, and must have the right to
challenge the SDM’s decision to detain before
the Consent and Capacity Board.
1

The inclusion of section 32 was intended to
ensure that the resident’s rights were protected
and residents detained only in accordance with
the law. These protections included consent,
notification, and the ability to challenge the
detention.
Unfortunately, without having
enacted this section, any detention in long-term
care continues to be illegal.
Long-term care homes provide services to a
large number of residents whose capacity is at
issue. Some of these residents would be at
risk if allowed to
leave the facility
unescorted.
All homes have
mechanisms for
locking the main
entrances, and
residents
are
routinely
prevented from
leaving. Homes
may have units
which are selfcontained and
locked or have
mechanisms
which
prevent
residents from
being able to leave (i.e. wander guards). While
these measures may be necessary to prevent
harm coming to the residents, this does not
mean that these measures are legal.
In Canada, detention of a person cannot take
place without lawful authority. Lawful authority
comes either from the common law, or is set
out in legislation.

S.O. 2007, c. 8.
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The common law allows detention only in
limited circumstances. For example, in
circumstances where immediate action is
necessary to ensure the safety of the resident
or third parties, and even then the detention
can only last until the immediate danger has
passed.2
In order to detain people for a lengthy or
ongoing period of time, the detention must be
in accordance with legislation. The Canadian
Charter of Rights and Freedoms provides that:
7.
Everyone has the right to
life, liberty and security of the
person and the right not to be
deprived
thereof
except
in
accordance with the principles of
fundamental justice.
8.
Everyone has the right not
to be arbitrarily detained or
imprisoned.
…
10.
Everyone has the right on
arrest or detention:
(a) to be informed promptly of
the reasons therefor
(b) to retain and instruct
counsel without delay and to be
informed of that right; and
(c) to have the validity of the
detention determined by way of
habeus corpus and to be
released if the detention is not
lawful.
At present, ongoing detention in a long-term
care home is contrary to the Charter as none of
the requisite rights set out above are in place.
In the recent case of PS v. Ontario, the Court
of Appeal struck down parts of the Mental
Health Act as being unconstitutional after a
deaf man was held for many years in a
psychiatric facility. The Court held that the
sections of the Mental Health Act pertaining to
2

R. v. Webers, 1994 CanLII 7552 (ON SC).

involuntary detention were inadequate for
lengthy detention periods. One can infer,
therefore, that an absence of any process
whatsoever would be found to be an even
more egregious violation of the Charter.
Many people believe that a finding of incapacity
to consent to admission to a long-term care
home under the Health Care Consent Act
(HCCA) allows the incapable person to be
detained; however, this is not true. The HCCA
presently only allows an SDM to consent to the
admission. It does not give authority over
detention.
The
HCCA
also
contains
unproclaimed sections which, if proclaimed,
would allow an SDM to consent to detention,
again with legal protections as required.
SDMs themselves do not have inherent
authority to detain. Detention authority is given
under the Substitute Decisions Act only to
attorneys for personal care under a special
type of power of attorney called a “Ulysses
contract”. These special powers of attorney
require the inclusion of special sections and
performing of assessments before they can be
entered into: very few of these types of powers
of attorney exist. Courts can also authorize
detention authority as part of a guardianship
order. Otherwise, those who are acting as
SDMs under the HCCA at present have no
legal authority to consent to ongoing detention.
Detention in long-term care, in the form of
restriction of movement, is common. Many
long-term care homes have an unwritten policy
of detaining all residents. For example, it is not
uncommon for homes to prohibit all residents
from leaving unless they have someone with
them who will agree to be “responsible” for
them. Other homes require that the resident
“prove” that they should be allowed out before
“privileges” are granted.
Neither of these
“policies” are legal.
Many residents complain of being sequestered
in the home, being forced to have escorts
(often whom they must pay) for appointments,
and being otherwise limited in their movements
for no reason other than they are living in a
long-term care home. On January 17, 2007,
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ACE appeared before the Standing Committee
on Social Policy as part of its hearings into Bill
140 (which became the Long-Term Care
Homes Act, 2007). At that time, we spoke of
Sandy Shook, a 51 year old woman who had
been illegally detained in long-term care homes
from 1997 until 2004.
During that time,
although competent, she was prevented from
leaving because her guardian of property had
so instructed the home. She was one of the
lucky ones insofar as she was finally able to
contact ACE who were able to have this
restriction removed immediately, but she could
only do this because she had a telephone.
Most residents do not have this luxury, and
visitors are specifically instructed not to allow
them to leave.3 This means that their ability to
access help is severely restricted, it not entirely
prevented.

It is time that the government finally enacts
these sections of the Act and the HCCA and
takes the necessary steps to ensure that longterm care residents are not being illegally
detained. This will protect both homes, which
are presently at risk both criminally and civilly
due to the illegal nature of current detentions,
as well as the residents that live there.
A truly democratic society must protect the
rights of all citizens, and especially those most
vulnerable. It is time to protect the rights of
residents of long-term care in Ontario.

In fact, the presumption should be that all
residents are free to come and go, unless there
is a reason to believe otherwise. One must
always start with the provision of liberty: only
with evidence can this be curtailed.
Long-term care home operators will take the
position that they are simply trying to protect
the residents who have been placed in their
care. While this may be true, this does not
entitle them to ignore resident’s fundamental
rights.
It would appear that the necessary sections
have not been enacted due to concerns about
the potential burden on home staff to advise
residents of their rights and to attend hearings
as required. While this process will require
some
administrative
time,
any
such
considerations are far outweighed by the
current situation where the fundamental rights
of many residents who are currently being
detained in long-term care are being violated.
3

To see the full transcript from this hearing:
"Committee Debates for the Standing Committee on
Social Policy for January 17, 2007." SP040 - Wed 17
Jan 2007 / Mer 17 Jan 2007. January 17, 2007. Online:
http://www.ontla.on.ca/committeeproceedings/transcripts/files_html/2007-0117_SP040.htm.
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If you are not already a member of ACE, please consider joining. Benefits of membership include
the ACE Newsletter (published twice a year) and voting privileges at the Annual General Meeting.

MEMBERSHIP APPLICATION
ADVOCACY CENTRE FOR THE ELDERLY*

2 Carlton Street, Suite 701, Toronto, Ontario, M5B 1J3 | www.acelaw.ca | Phone: 416-598-2656

Name:_______________________________________________________________________
(Individual or Representative of Corporation/ Partnership/ Organization)
Corporate Contact (if applicable) __________________________________________________
Address: _______________________________________________________ Apt. __________
City: __________________________________________ Postal Code: ___________________
Telephone: (Home) ______________________ (Business) _____________________________
Email Address: ________________________________________________________________
(complete email address if you would like your newsletter via email instead of regular mail)
Membership Fee (check one)
•
Individual
•
Corporate, partnership, or other non-individual member

$10.00 enclosed
$25.00 enclosed

In addition to my membership fee, a donation of $_____ is enclosed**
*
**

Holly Street Advocacy Centre for the Elderly Inc.
A tax receipt will be issued for donations over $10.00.

Your membership is important. If the fee presents financial difficulties, please feel free to join
anyway at no cost.
Committee Membership: I am interested in seniors' issues and would consider membership on an
ACE Committee.
Yes
No
Membership Expiry Date: Annual General Meeting, Fall 2016
Please feel free to photocopy or cut out this page and the next page and send it to ACE to become a member!
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Conflict of Interest Declaration
I confirm that neither I nor my spouse, if I have a spouse, nor the Corporation/Partnership/
Organization I represent (if Corporate, Partnership or other non individual member applicant) have
an interest in a proposed or current contract, piece of litigation, client case, law reform, or any
other activity or transaction of ACE that would place me in conflict with ACE. I also agree to abide
by the conflict of interest guidelines in the ACE bylaw during the period of time I am a member of
ACE.

________________________________
Signature
ACE Bylaw - Conflict of Interest Guidelines - Summary
(Full text of the conflict of interest sections will be provided on request made to 416-598-2656)
Every Member who is, or may be, in any way directly or indirectly or who has a spouse who is, or may be, directly or
indirectly or who is, or whose spouse is, an employee, officer or Director of an organization which directly or indirectly
has, or may have, an interest in a proposed or current contract, piece of litigation, client case, law reform, or any
other activity or transaction of the Centre shall make a full and fair disclosure of the nature and extent of the interest
to the Board of Directors of ACE at the earliest opportunity after learning of the potential or actual conflict.
After making such declaration of such an actual or potential conflict, that member shall not take part in any discussion
on the issue nor vote on such contract, piece of litigation, client case, law reform or any other activity or transaction
nor shall he or she be counted in the quorum in respect to such contract, piece of litigation, client case, law reform or
any other activity or transaction.
If a Member or Representative of a Corporate Member fails to make a declaration of his or her interest or the
corporate interest in a contract, piece of litigation, client case, law reform or any other activity or transaction in
compliance with this clause, he or she shall account to and reimburse the Centre for all profit realized by him or her
and, upon resolution approved by a majority of the Board of Directors, shall submit his or her resignation as a
Member.
Where any member feels that another member may be in a conflict of interest, the former may raise the issue at a
Board meeting or at a meeting of the membership and the Chairperson shall discontinue discussion of the business
at hand until the issue of conflict of interest has been dealt with.
Where a member fails or refuses to declare conflict of interest, the issue of whether or not such conflict exists may be
determined by the Board by resolution moved, seconded and passed by a simple vote.
When it is so found, as set above, that a member is in a conflict of interest, he or she shall not take any further part
in discussion on the issue and shall not vote on the issue.
No owner or management official of a long term care facility or employee of any organization representing long term
care facilities or retirement homes shall be eligible to be elected to the Board of Directors of the Advocacy Centre for
the Elderly.

COMMENTS FOR THE EDITOR ELECTRONIC NEWSLETTERS
Comments about this newsletter may be sent
to the editor, Bernadette Maheandiran, via
regular mail or email at maheandb@lao.on.ca.

To receive a copy of this and future newsletters
electronically, please send an email to Terri
Stein at steint@lao.on.ca
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